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(9i") ~~I File No. GAPPL/COM/STP/796/2022-APPEAL /t<itJ 6- '1A)

ft sr?gr int zit f@ail
("&") Order-In-Appeal No. and Date

AHM-EXCUS-003-APP-086/2022-23 and 29.12.2022

(if)
qRa flu +Tzar/ aft zrfergrpr, srzgme (rfta)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

srtaRt faia/
('cf) Date of issue

02.01.2023

Arising out of Order-In-Original No. 23/AC/DEMAND/2021-22 dated 15.02.2022 passed. by

(s-) the Assistant Commissioner, CGST & CE, Division-Mehsana, Gandhinagar

Commissionerate

31 97 c;,J cfid T 9lf tfli:r arR" "9clT / M/s Ohara Construction, 80, Anmol Sahara
('cf) Name and Address of the

Appellant Township, Dediyasan, Mehsana, Gujarat-384002

Rt? rfazr sfa-s?grsriatgrrsmar?at assrmar a ft zrnferfa fa aaTg +Tr Te
srfenatlt aft rzrarterr srear7graar?2,sfa ta stara fa«a gtmar?t

Q Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

rat mtterurma:
Revision application to Government of India:

( 1) a4ta sqrar gra sf@Ra, 1994 Rt arr 3Tdcf ffl aarr rgmi?aRqt arr ct?t-
3T-arr h 7r v{a ah siasfagrwr sea zfRa, staa', fa it(a, ua far,
tf ifr, sf7a tr saa, iarf, +&ff: 110001 #t fl s1frReg:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(a) zfe mt ftzf amsa at ztfara if 00 '4-{U6lill{ "4"T 3R cfil{©I~ it "4"T 00
. · a (rrk gr rstrta?mra surf#, n aft ssrnr suerat?a f#ft arat

ssrrtzgt 4Rt rat ahtug&gt

In case of any loss of goods where the loss occur in transit from a factory to a
ehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(a) ma hagft ugpas it f.-l41Rla l=ITT!'qar faft it sq?tr gs #2rt tR:

area grabRazmar#rma#atgft tgtarj faaffaa 2t
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() ifaa sq1a ft 3arena gm eh rat aRu sitgtkfzm Rt n&?sh s?gr it zr
err tu# fr a# qa(Reagr, sf a zt uRa atar zr ar if fcRr~ (ri' 2) 1998

arr 109 rtR4a Ru zzt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ht saraa gem (aft) fral, 2001 2 fr 9 sia«fa faff&e yren <g-8a cff
ffl"41' if, fa srr a 4fr arr )faa fl«ta cTTrf mt eh saga-?gr ui sf s?gr Rt cff-cff
fat a tr 5fa sma fer marRel sh rr arar < ater gff a siasfa mu 35-~ if
f.:1-mfur ft aparkqr ah arrEt-6artR fa ftgift arReut

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought . to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

_prescribed under Sect10n 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfas sea hrr szi+ira v4 arrst z 5am ?tats?200/- fl sratr ft
srg sit sgt i«a4a v4 tawargt at 1000/- fr fl rat fr srql

0

The revision application shall be accompanied by a fee of Rs.200 /- where the Q
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

fl gt4, ##h 3qra gr4viaara a4liq ntaf@ark fas{:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4tr sarar gen sf@ef7r, 1944 el?t' mu 35-~/35-~ t 3fcflfa-:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 5affa qRa aard gar h sarat Rt sf, sht mrkfr ga, arr
3qr<a gt«ea ui hara zff7a +atznf@awr (f@dz) Rt uf@aa eRlr ff#T, rgatar24 +tr,

agt? sat, la,fa(r, zrarara-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA
ribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
d against (one which at least should be accompanied by a fee' of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zf< snr ii a&qm?git argrgtar ? at r@rmnsir fu frmr rat3ft
?;iT t~~~~er~ t ~ §C!: m fcii ~ w cJi"r:f t aafu zrnfrfa =flt
znrarf@raw Rt v4 3faz a#hrarRt v4 3aa fkzur star ?t

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l00 /- for each.

(4) r{Jl{J(<,j{j ~~ 1970 ~~ wfucr # cit44t -1 a ziafa fafff gar st
ear qr?gr rznf@tf ffzu If?rad ah skr 7@ta Rt us R@Ts6.50 ha mt +1FT1

green f@mengt fez1
One copy of application or 0.1.0. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(SJ ~om:~~~ f.-l;tj-;ju, ffia fail Rt at sfz saffa fan star? mm
teen,tr agrar green vi hataz srflft nrarf@l#Ur (araffafe) fr, 1982 ff@a ?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr gr«as, a#ta sgrar gen vi hara sfrr rentnf@aw (fez) ua fa s{Rt ta
if cfid&P-li41 (Demand) ~~ (Penalty) cfiT 10% T'f -;JpTT #at sfaatf 2t ztaif#, sf@lmaf war
10 cnDis~ i1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a#Rrr3ar gr«a ailara h sia«fa, gr1fa gtrmar # l=fTlT (Duty Demanded) I

(1) is (Section) llD t~frl"mftcruru;
(2) fat+aa a@zRel (fr;
(3) a@zhf fitfr 6 hag2raf?

~T'f -;JjlTT 'if@ aft'uzasr ftgar iu fl«' a7fra fu pf !?IB Gf<iT~

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) <r smear h #fr srfr qf@lawkzi grcea srsrar gcaa aue f@a(R@a gt at mi,- fciio: mi:
+,, {Fesh 10% 'Tfc!"R "Cf{ 3TR~ ffl~ fcl ct I fa. ct ~ dGf~% 10% 'Tfc!"R "Cf{# '111~ i1z,(j. t"~,·••,s- <;>lr.'·

#' In view of above, an appeal against this order shall lie before the Tribunal on
Er 3 et of 10% of the duty demanded where duty or duty and penalty are in dispute,
• S •alt. where penalty alone 1s m dispute."
-'""'.,~· ~l

1.
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F No. GAPPL/COM/STP/796/2022

7£if mag / ORDER-IN-APPEAL

The present appeal has been filed by Mis. Dhara Construction, 80, Anmol

Sahara Township, Village - Dediyasan, Tal & Dist.: Mehsana, Gujarat- 384001

(hereinafter referred to as the appellant) against Order in Original No.

23/AC/DEMAND/2021-22 dated 15.02.2022 [hereinafter referred to as the

"impugned order"] passed by the Assistant Commissioner, CGST, Division:

Mehsana, Commissionerate: Gandhinagar [hereinafter referred to as the

"adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. AAIFD8915DSD00 1 for providing Taxable

Services. As per the information received from the Income Tax department,

discrepancies were observed in the total income declared in the Income Tax

Returns of the appellant for the period F.Y. 2015-16 and F.Y. 2016-17 in

comparison to the data reflected in their Service Tax Returns: Accordingly,

letters/emails were issued to the appellant calling for the details of services

provided during the period FY. 2015-16 and F.Y. 2016-17. The appellants

failed to reply to the letters. It was observed that the nature of service provided

by the appellant were covered under the definition of 'Service' as per Section 65

B(44) of the Finance Act, 1994 (FA,1994), and their services were not covered

under the 'Negative List' as per Section 66D of the FA, 1994. Further, their

services were not exempted vide the Mega Exemption Notification No. 25/2012

S.T dated 20.06.2012 (as amended), hence, the services provided by the

appellant during the relevant period were considered taxable.

3. In the absence of any other available data for cross-verification, the

Service Tax liability of the appellant for the F.Y. 2015-16 and F.Y. 2016-17 was

determined on the basis of value of 'Sales of Services' or 'Value for TDS"

mentioned in the ITR returns filed by the appellant for the relevant period as per

details given below:

Sr. Period Differential Taxable Value Rate of Service Tax
No as per Income Tax Data Service Tax liability (in Rs.)

includin Cess
2015-16 0/- 14.5% 0/-
2016-17 1,62,38,165/- 15% 24,35,725/-

1,62,3 8, 165/- 24,35,725/

Page 4 of 9
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F No. GAPPL/COM/STP/796/2022

4. The appellant was issued a Show Cause Notice under F. No. V.ST/llA-

12/Dhara/2020-21 dated 29.06.2020 (in short SCN) wherein it was proposed to

demand and recover service tax amounting to Rs. 24,35,725/- under the proviso

to Section 73 (1) ofthe Finance Act, 1994 alongwith interest under Section 75

ofthe Finance Act, 1994. It was also proposed to impose penalties under Section

77(2), 77C and 78 ofthe Finance Act, 1994;

0

5. The impugned SCN was adjudicated vide the impugned order wherein:

a the demand for Rs. 24,35,725/- was confinned under Section 73(1) ofthe

Finance Act, 1994 alongwith interest;

El Penalty ofRs. 10,000/- was imposed under Section 77 (2) ofthe Finance

Act, 1994;

El Penalty ofRs. 10,000/- was imposed under the provisions of Section 77 C

ofthe Finance Act, 1994;

1a1 Penalty amounting to Rs. 24,35,725 /- was imposed under Section 78 of

the Finance Act, 1994 alongwith option for reduced penalty under clause

- (ii).

0

6. Being aggrieved with the impugned order, the appellant has filed the

instant appeal on following grounds:

► The demand has been raised on assumption, hence the same is not legal

and acceptable.

► During the period F.Y. 2016-17, the appellants have provided Civil work

activity service to Mis LVJ Projects Pvt. Ltd, which is a Company/Body

Corporate. Therefore, the actual Service tax liability of the appellant

would be 50% ofthe labour services provided by them.

> Service Tax audit of the records ofthe appellant had been conducted for

the period 21.09.2015 to March, 2017 and a copy ofFinal Audit Report

No. 352/2017-18 (ST) dated 16.11.2017 was submitted which shows

'NIL' audit objections.

)> As the demand of service tax is not proper, hence interest and penalty

undervarious sections are wrongly imposed on them.

6. Personal Hearing in the case was held on 23.11.2022. Shri Kunal V.
3 .

- sesai, Chartered Accountant, appeared on behalf of the appellant for the

· ring. He submitted a written submission during hearing. He reiterated the

Page 5 of9
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F No. GAPPL/COM/STP/796/2022

submissions made in the appeal memorandum as well as in the additional

submissions made during hearing.

7. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, additional written submissions submitted during hearing and the

material available on records. The issue to be decided in the present appeal is

whether the impugned order passed by the adjudicating authority, confirming

the demand of Service Tax amounting to Rs. 24,35,725/- alongwith interest and

penalties, in the facts and circumstances of the case, is legal and proper or

otherwise. The demand pertains to the period F.Y. 2016-17.

8. It is observed that the SCN in the case has been issued only on the basis of

data received from the Income Tax department. The appellant is registered with

the service tax department, which is apparent from the SCN which mentions the

Service Tax Registration No. of the appellant. No further verification has been

caused so as to the nature of services provided by the appellant. Admittedly, the

appellant has filed their ST-3 Returns and no discrepancies were noticed during

F.Y. 2015-16 when compared to the data received from the Income Tax

i department. Further, I also find that the demand has been confinned against the

appellant and penalties imposed ex-parte, merely on the basis of data received

from the Income Tax department, without any further verification by the

adjudicating authority.

8.1 I find it relevant to refer to the CBIC Instruction dated 26.10.2021,

wherein at Para-3 it is instructed that:
Government ofIndia
Ministry ofFinance

Department ofRevenue
(Central Board ofIndirect Taxes & Customs)

CX & ST Wing Room No.263E,
North Block, New Delhi,

Dated- 21October, 2021

To,
All the Pr. ChiefCommissioners/ChiefCommissioners ofCGST& CXZone, Pr.
Director General DGGI

Subject:-Indiscreet Show-Cause Notices (SCNs) issued by ' Service Tax
Authorities- reg.

Madam/Sir,

0

0
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3. It is once again reiterated that instructions ofthe Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification offacts, may be followed diligently. Pr. Chief
Commissioner /Chief Commissioner (s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of/acts and submission ofthe noticee

Considering the facts of the case and the specific Instructions of the CBIC, I find

that the SCN and the impugned order has been passed indiscriminately and

mechanically without application of mind, and is vague, being issued in clear

violation of the instructions of the CBIC discussed above.

9. It is further observed that the appellant had, in their appeal memorandum,

submitted details and various documents in their" defense. They have contended

that they had provided civil work activity service to MIs LVJ Projects Pvt. Ltd,

which is a Company/Body Corporate. Therefore, their actual service tax liability

would be 50% of the labour services provided by them. It is observed from the

ST-3 Returns for the relevant period filed by the appellant that they have filed

returns under Transport of Goods/GTA and claimed abatement under

Notification No. 08/2015-ST, Serial No. 1 (iv) and under the Works Contract

Service claimed exemption under Notification No. 30/2012-ST dated

20.06.2012, Serial No. 9. They have submitted a reconciliation statement
. .

C alongwith appeal memorandum explaining the tax liability arrived by them

during the period of dispute. Further, it has also been contended that the 'Service

Tax Audit' of their records were conducted for the period 21 September 2015

to March-2017 and Final Audit Report No. 352/ 2017-18 (S.T) dated 17.11.2017

was issued by the Assistant Com1nissioner, Circle-IX, CGST Audit, Ahmedabad

vide F.No.VI/1(b)-25/Dhara/IA/17-18/AP-61 wherein it is recorded that:

Services

Period ofLastAudit
Conducted

Period ofAudit

Date on which Audit undertaken

Summary ofMajor Audit
objectionsfrom the working
papers

:

:

:

Page 7 of9
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21Sept. to March-2017;

21.09.2017
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9.1. In view of the above facts, it is established that the department was fully

aware of the services rendered by the appellant during the relevant period i.e.

F.Y. 2016-17 as well as of the Service Tax paid and ST-3 returns filed. Further,

upon verification of the ST-3 returns vis-a-vis Financial records of the appellant,

a Final Audit Report No. 352/2017-18 (S.T) dated 17.11.2017 was issued

without any objections. The audit report was issued much before the issuance of

SCN. Hence, I find that the SCN as well as the impugned order has been issued

indiscriminately and legally not sustainable. They are liable to be set aside.

Since the demand of service tax fails to sustain, the question of interest and

penalty does not arise. Hence, they are also set aside.

0

0

I

. keq o%°'
..o9a Deoe-- .

(AKHILESH KUMAR)
Commissioner (Appeals)
Date: 29th December, 2022

sf@aaafat(a#RR1({fa#tRqz(I3qt#aa[attar?
The appeal filed by the appellant stands dispo ed of in above terms.

11.

BY RPAD I SPEED POST

(Somna 1 haudhary)
Superinten nt (Appeals),
CGST, Ahmedabad.

10. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed with all consequential relief.

To,
MIs. Dhara Construction,
80, Anmol Sahara Township,
Village - Dediyasan,
Tal & Dist. Mehsana,
Gujarat- 384001
Copy to:

l. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Deputy Commissioner, Central GST Division - Mehsana,
Commissionerate: Gandhinagar.
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4. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. (for
uploading the OIA)

5Guard File.

6. P.A. File.
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